
[image: ]
Depositholder Agreement
Commercial terms schedule

	Item 1
	Date of this Agreement

	
	

	Item 2
	NestDeposit details

	
	NestDeposit entity
	NestCorp Pty Limited ACN 681 725 799 trading as ‘NestDeposit’

	
	NestDeposit notice address
	53 Hume Street, Crows Nest NSW 2065
Email:	info@thirdigroup.com.au

	Item 3
	Vendor details

	
	Vendor entity
	Thirdi Crows Nest Lot B Pty Ltd ABN 56 663 888 275

	
	Vendor notice address
	53 Hume Street, Crows Nest NSW 2065
Email:	info@thirdigroup.com.au

	Item 4
	Purchaser details

	
	Purchaser
	«Purchasers»
Joint tenants / Tenants in common / Tenants in common in unequal shares (please select)

	
	Purchaser notice address
	«Purchaser1.Address»
Email: «Purchaser1.Email», «Purchaser2.Email», «Purchaser3.Email»


	Item 5
	Property

	
	[bookmark: ProcessAllFootersStartPos]«Address» NSW 2065, being proposed Lot «LotNumber» in the draft Strata Plan of proposed stratum of lot 30 in the draft stratum plan being a subdivision of folio identifier 3/1296669.

	Item 6
	Contract

	
	The contract for sale and purchase of the Property between the Vendor and Purchaser exchanged and dated on or about the date of this Agreement

	Item 7
	Deposit

	
	Amount
	$«Deposit»

	
	Invested?
	Yes / No

	Item 8
	Vendor[image: ] limitation of liability clause

	
	Not applicable

	Item 9
	Law

	
	Governing law
	New South Wales
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Agreed terms
This agreement is entered into on the date specified in Item 1 between NestCorp Pty Limited ACN 681 725 799 (NestDeposit), the vendor named in Item 3 (Vendor) and the person or persons named in Item 4 (Purchaser) and is intended to set out the terms upon which NestDeposit will hold and release the Deposit (as stakeholder for the Vendor and Purchaser).
1. Meaning and interpretation

1.1 Definitions
In this Agreement, unless a contrary intention appears, a capitalised word or words has the meaning given in the corresponding row in the table below:

	Word/s
	Meaning

	Account Balance
	The part of the Deposit that has been paid by the Purchaser to NestDeposit at the relevant time, and any Interest (after deduction of all proper government taxes or financial institution charges or other charges)

	Agreement
	This agreement and includes any annexures or schedules attached to this Agreement

	Approved Platform
	A method which would be taken to have met the requirements of the Electronic Transactions Law where a signature of a person is required by law

	Bank Account
	If:
the option in Item 7 is marked “yes”, a controlled monies account opened by NestDeposit on behalf of the Vendor and Purchaser
· the option in item 7 is marked “no”, NestDeposit’s trust account

	Business Day
	A day that is not:
a Saturday, Sunday, public holiday or bank holiday in capital city of the Jurisdiction; or
24, 27, 28, 29, 30 or 31 of December

	Claim
	Any claim, damage, demand, liability, Cost, loss, suit, proceeding (whether actual or potential), right of action and claim for compensation

	Completion
	Completion of the Contract

	Completion Notice
	An order on agent addressed to NestDeposit stating that Completion has occurred issued by, or on behalf of:
the Vendor; and the Purchaser,
which may, for the avoidance of doubt, be served via an electronic conveyancing platform such as PEXA

	Contract
	The contract for sale and purchase of land described in Item 6

	Cost
	Any cost, expense, charge, payment, outgoing, loss or other expenditure of any nature whether direct, indirect or consequential and whether accrued or paid and includes legal costs and expenses on whichever is the higher of a full indemnity basis or solicitor and own client basis

	Deposit
	The deposit payable by the Purchaser under the Contract, being the total amount set out in Item 7

	Deposit Default
	A default by the Purchaser under the Contract in paying the Deposit as required under the Contract and on the terms of this Agreement

	Docusign
	The signature software and platform located at www.docusign.com 

	Due Date
	The date for payment of a Fixed Instalment set out in the corresponding row of the 
Instalment Schedule

	Electronic Transactions Law
	Each of the Electronic Transactions Act 2000 (NSW) and Corporations Act 2001 (Cth)

	Fixed Instalment
	Any money paid by the Purchaser toward the Deposit under the Contract in accordance with the Instalment Schedule. 

	GST Act
	A New Tax System (Goods and Services Tax) Act 1999 (Cth), with the expressions “GST”, “Recipient”, “Supply”, “Tax Invoice” and “Taxable Supply” having the meanings given to those expressions in the GST Act and “Supplier” means the party who made the Taxable Supply

	Instalment
	A Fixed Instalment and an Optional Instalment. 

	Instalment Schedule
	The schedule of mandatory payments set out in Schedule 3 

	Interest
	Where the option in Item 7 is marked “yes”
any interest earned on the Deposit from investing the Deposit in accordance with the Contract

	Item
	A numbered item in the commercial terms schedule at the beginning of this Agreement

	Jurisdiction
	The state or territory set out in Item 9

	Notice Address
	The address or number set out in Item 2, Item 3, or Item 4 for the party to whom the notice is to be given

	Optional Instalment
	Any money paid by the Purchaser toward the Deposit under the Contract in addition to a Fixed Instalment payable in accordance with the Instalment Schedule. 

	Purchase Price
	The purchase price under the Contract. 

	Property
	The property described in Item 5

	Reminder Notice
	A notice issued by the Vendor to the Purchaser advising of non-payment and breach if the Purchaser does not pay a Fixed Instalment on the relevant Due Date.

	Vendor Termination Notice
	A notice in the form set out in Schedule 2


1.2 Interpretation
In the interpretation of this Agreement, the following rules apply unless the context otherwise requires:
(a) headings are inserted for convenience only and do not affect the interpretation of this Agreement;
(b) if the day on which any act, matter or thing is to be done under this Agreement is not a Business Day, the act, matter or thing must be done on the next Business Day;
(c) a reference in this Agreement to dollars or $ means Australian dollars and all amounts payable under this Agreement are payable in Australian dollars;
(d) a reference in this Agreement to any law, legislation or legislative provision includes any statutory modification, amendment or re-enactment, and any subordinate legislation or regulations issued under that legislation or legislative provision;
(e) any body (including an institute, association or Authority) that ceases to exist or whose powers or functions are transferred, refers to the body that replaces it or substantially inherits its
powers or functions;

(f) a reference in this Agreement to any agreement or document is to that agreement or document as amended, novated, supplemented or replaced;
(g) a reference to a clause, part, schedule or attachment is a reference to a clause, part, schedule or attachment of or to this Agreement;
(h) nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or any part of it;
(i) an expression importing a natural person includes any company, trust, partnership, joint venture, association, body corporate or governmental agency;
(j) a reference to any party to this Agreement includes that

party’s successors and permitted assigns;
(k) where a word or phrase is given a defined meaning, another part of speech or other grammatical form in respect of that word or phrase has a corresponding meaning;
(l) a word which denotes the singular also denotes the plural, a word which denotes the plural also denotes the singular, and a reference to any gender also denotes the other genders;
(m) a reference to the word 'include' or 'including' is to be construed without limitation and any examples included in this Agreement to illustrate the effect of a provision are not to be construed to limit the extent of the matters that may be captured;
(n) a reference to this Agreement includes the agreement recorded in this Agreement; and
(o) any schedules and attachments form part of this Agreement.
2. Deposit

(a) The Purchaser has agreed to pay the Deposit to NestDeposit (as “Depositholder” under the Contract) and NestDeposit agrees to accept and hold the Deposit as stakeholder on the terms and conditions set out in this Agreement.
(b) The parties acknowledge and agree that:
(i) the Deposit will be paid by the Purchaser in the Fixed Instalments specified in the Instalment Schedule on each Due Date in that Instalment Schedule; and
(ii) in addition to the Fixed Instalments, the Purchaser may make voluntary payments in the form of the Optional Instalments on any date before the last Due Date of a Fixed Instalment. 
(c) Each Fixed Instalment of the Deposit must be paid by the Purchaser to NestDeposit in accordance with the Instalment Schedule. 
(d) Each Optional Instalment of the Deposit may, but is not required to, be paid by the Purchaser to NestDeposit in addition to the Fixed Instalments.  Payment of Optional Instalments by the Purchaser does not affect the Purchaser’s obligation to pay each Fixed Instalment in accordance with the Instalment Schedule. 
(e) Each Instalment will be held by NestDeposit, on the terms and conditions set out in this Agreement. 
(f) The Vendor and Purchaser irrevocably authorise and direct NestDeposit to disburse and deal with the Deposit in accordance with this Agreement.
(g) The Purchaser must sign and return to NestDeposit the direct debit form attached at Schedule 1 of this Agreement on or before the date of this Agreement to facilitate the payment of the Deposit.
3. Holding the Deposit


Despite any other provision in the Contract, NestDeposit will hold the Account Balance in the Bank Account until the first to occur of the following:
(a) Completion, in which case clause 4.1 will apply;
(b) NestDeposit receiving a Vendor Termination Notice, in which case clause 4.2 will apply; or
(c) it receives:
(i) an order from a Court directing it to release the Account Balance; or
(ii) notice from each of the Vendor and Purchaser providing identical directions to as to how the Account Balance is to be disbursed,
in which case clause 4.3 will apply.
4. Releasing the Deposit

4.1 Completion
If NestDeposit receives a Completion Notice, then NestDeposit must release the Account Balance to the Vendor as the Vendor reasonably directs.
4.2 Vendor Termination Notice
(a) The Vendor may only issue a Vendor Termination Notice to NestDeposit if the Contract has been validly terminated by the Vendor in accordance with the Contract due to a Deposit Default.
(b) If NestDeposit receives a Vendor Termination Notice, then, unless NestDeposit reasonably believes that there has been a breach of clause 4.2(a), NestDeposit must release the Account Balance to the Vendor as the Vendor reasonably directs.
(c) The Vendor indemnifies NestDeposit in relation to any Claim arising as a result of NestDeposit releasing the Account Balance to the Vendor in accordance with clause 4.2(b).
4.3 Court order or agreed direction
Except where the Account Balance has already been released in accordance with this Agreement, NestDeposit is entitled to release the Account Balance in accordance with:
(a) an order from a Court directing it to release the Account Balance; or
(b) a notice in writing from the Vendor and Purchaser jointly providing directions to as to how the Account Balance is to be disbursed.
4.4 Verification and notice not require
(a) The Vendor and the Purchaser acknowledge and agree that NestDeposit is not required to verify that any notice or written direction from the Vendor and/or the Purchaser complies with the Contract.
(b) If NestDeposit releases the Account Balance in accordance with this Agreement, it is not required to notify any party about the details of such release.
5. NestDeposit may give notice on behalf of Vendor

(a) The Vendor irrevocably appoints NestDeposit as its agent for the purpose of giving a Reminder Notice where the Purchaser has failed to pay any one or more Fixed Instalment on the Due Date specified in the Instalment Schedule.
(b) Despite any other clause in this Agreement, if the Vendor has issued a Reminder Notice and the Purchaser has not rectified that breach by paying the relevant Fixed Instalment within 4 weeks after service of a Reminder Notice then the Purchaser will be in breach of an essential condition of this Agreement and the Contract and the Vendor may terminate this Agreement and the Contract by notice to the Purchaser with immediate effect and keep any Instalments paid as at the date the Vendor terminates this Agreement.
(c) Despite any provision about service of notices in the Contract, the parties agree that a Reminder Notice may be issued using any method of service that is allowed under this Agreement.
(d) The Purchaser and Vendor each acknowledge and accept that a Reminder Notice given by NestDeposit in accordance with clause 5(a) is deemed to be a valid notice for the purposes of the Contract.
6. Release and indemnity


(a) The Vendor and Purchaser each:
(i) release NestDeposit in respect of any Claim against or suffered by either of them as a result of NestDeposit performing its obligations under the Agreement, except to the extent that such Claim is caused or contributed to by any default, negligence or fraud of NestDeposit; and
(ii) indemnify NestDeposit in respect of any Claim against or suffered by NestDeposit as a result of that party’s negligence or default.
(b) For the purposes of clauses 6(a)(i) and 6(a)(ii), the Vendor and the Purchaser each acknowledge and agree that NestDeposit will not be negligent if it releases the Account Balance in accordance with this Agreement.
7. Termination of this Agreement

(a) This Agreement will automatically end when the Account Balance has been released by NestDeposit in accordance with this Agreement.
(b) On termination of this Agreement under this clause 7, each party retains the rights it had against the other party at the date of termination of this Agreement, in addition to any other rights, powers or remedies provided by law, including without limit the rights of each party under the Contract.
8. Assignment


The Vendor and Purchaser may only assign, novate or transfer the benefit of this Agreement to a person who takes an assignment, novation or transfer of the Contract.
9. Vendor’s limitation of liability


The Vendor’s limitation of liability clause set out in Item 8 of this Agreement will apply to this Agreement as if the clause was set out in full in this Agreement and the word “contract” was deemed to be replaced with the word “Agreement”.
10. NestDeposit as Vendor’s agent


The Purchaser acknowledges that NestDeposit acts as the agent of the Vendor and does not act on behalf of or as the agent of the Purchaser in any capacity, except as stakeholder of the Deposit on the terms and conditions set out in this Agreement. Any information provided to or shared by the Purchaser with NestDeposit may also be shared by NestDeposit to the Vendor or the vendor’s agent/s.Authority to participate in exchange of the Contract.
The Vendor and Purchaser acknowledge that NestDeposit was authorised to participate in the exchange and making of the Contract despite the parties separately appointing a solicitor to act on either party’s behalf in relation to the Contract.
11. Inconsistencies

In the event of any inconsistency between the Contract and this Agreement, this Agreement will prevail.
12. GST

Where a Supplier makes a Taxable Supply to a Recipient, the Recipient must pay to the Supplier an additional amount equal to the GST payable by the Supplier (unless the consideration for that taxable supply is expressed to include GST). The additional amount must be paid when any consideration for the Taxable Supply is first paid or provided. The Supplier must provide to the Recipient a Tax Invoice at the time of payment.
13. Costs and stamp duty


(a) Each party must pay its own costs and disbursements in relation to:
(i) the preparation, negotiation and finalisation of this Agreement; and
(ii) everything it must do under this Agreement unless otherwise specified in this Agreement.
(b) The Purchaser must pay all stamp duty assessed on this Agreement, each copy of this Agreement, each instrument executed under this Agreement and each transaction associated with this Agreement.
14. Notices

14.1 Giving notices
(a) A notice under this Agreement is only given if it is in writing and is delivered, posted, or emailed (as appropriate) to the Notice Address.
(b) A party may change their Notice Address by giving the other parties at least 5 Business Days written notice of the changed details.
14.2 Time notice is given
A notice is to be treated as given or made in accordance with the following rules:
(a) if it is delivered in person, when it is left at the relevant physical address of the recipient;
(b) if it is sent by post within Australia, on the earlier of the following:
· the date it is actually delivered;
· the date confirmed to be the delivery date pursuant to the tracking service; and
· where it is sent by:
· express post service, 2 Business Days after being posted; or
· any form of post, other than express post, 4 Business Days after being posted;
(c) if it is sent by email, as soon as it is sent provided that:
· the sender does not receive a message indicating that there has been an error in the transmission;
· the sender also sends the notice by way of an alternative method of service (but clauses 15.2(a) and 15.2(b) will not apply to the alternative method); and
·    the email contains the word “notice” in the subject line. ​
15. When this Agreement becomes binding

By executing this Agreement, a party intends to be immediately bound by this Agreement and for such execution to constitute delivery of this Agreement to each other party.
16. Operation of indemnities


Unless this Agreement expressly provides otherwise:
(a) each release and indemnity in this Agreement survives the expiry, termination or surrender of this Agreement; and
(b) NestDeposit may recover a payment under an indemnity in this Agreement before it makes the payment in respect of which the indemnity is given.
17. Joint and several liability


If a party comprises more than one person, each of them is liable individually under this Agreement and each of them is also liable jointly with any one or more of the others who comprise that party.
18. Nature of obligations

Each obligation imposed on a party by this Agreement in favour of another is a separate obligation. Unless otherwise specified in this Agreement, the performance of one obligation is not dependent or conditional on the performance of any other obligation.
19. Consent and approvals

Where anything depends on the consent or approval of a party, then, unless this Agreement says otherwise, that consent or approval may be given or withheld in the absolute discretion of that party, and, if given, may be given subject to conditions.
20. Waiver

The fact that a party fails to do, or delays in doing, something the party is entitled to do under this Agreement, does not amount to a waiver of any obligation of, or breach of obligation by, another party. A waiver by a party is only effective if it is in writing and only in relation to the particular obligation or breach in respect of which that waiver is given.
21. Severability

If a clause or part of a clause can be read in a way that makes it illegal, unenforceable or invalid, but can also be read in a way that makes it legal, enforceable and valid, it must be read in the latter way. If any clause or part of a clause is illegal, unenforceable or invalid, that clause or part is to be treated as removed from this Agreement, but the rest of this Agreement is not affected.
22. Variation

This Agreement cannot be amended or varied except in writing signed by the parties.
23. Governing law


This Agreement is governed by and must be construed in accordance with the laws in force in the Jurisdiction. The parties submit to the exclusive jurisdiction of the courts of the Jurisdiction and the Commonwealth of Australia in respect of all matters arising out of or relating to this Agreement, its performance or subject matter.
24. Whole agreement

This Agreement comprises the whole of the agreement between the parties in respect of the subject matter of this Agreement.
25. No warranties or representations

Each party acknowledges that, except as expressly stated in this Agreement, that party has not relied on any representation, warranty or undertaking of any kind made by or on behalf of any other party in relation to the subject matter of this Agreement.
26. Further acts


Each party must, at its own expense, promptly execute all documents and do, or use reasonable endeavours to cause a third party to do, all things that another party from time to time may reasonably request in order to give effect to, perfect or complete this Agreement and all transactions contemplated by it.
27. Electronic signature and exchange

(a) The parties each agree and acknowledge that:
(i) this Agreement may be executed electronically by any party, or all parties, using an Approved Platform;
(ii) the Docusign platform is considered by the parties to be an Approved Platform and as reliable as appropriate for the purposes of execution of this Agreement;
(iii) despite any other provision of this Agreement or any law relating to valid exchange of counterparts, this Agreement will be deemed to have been validly entered into and will be final and binding if all parties sign this Agreement electronically using the same Approved Platform; and
(iv) each party who signs this Agreement using Docusign is bound by, has complied with and will comply with the Electronic Transactions Law and any terms and conditions of Docusign, in relation to the execution of this Agreement.
(b) The parties agree that the electronic version of this Agreement signed by both parties will be the true and original version for the purposes of this transaction and that no other version will be provided unless otherwise agreed between the parties in writing.
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Executed as an agreement
NestDeposit
Executed by NestCorp Pty Limited ACN 681 725 799 in accordance with section 127(1) of the Corporations Act 2001 (Cth):



..................................................................................................	..................................................................................................
Signature of Sole Director/Secretary	Signature of Director

Ronald Gerard Dadd
..................................................................................................	..................................................................................................
Name of Secretary/Director	Name of Director



..................................................................................................	.................................................................................................
Date electronic signature affixed	Date electronic signature affixed

Vendor
Signed by Thirdi Crows Nest Lot B Pty Ltd ABN 56 663 888 275 under power of attorney dated «Vendor1POA» in the presence of:



..................................................................................................	..................................................................................................
Signature of witness	Signature of Attorney

 
..................................................................................................	..................................................................................................
Name of witness	Name of Attorney

 
..................................................................................................	.................................................................................................
Address of witness	Date electronic signature affixed


..................................................................................................
Date electronic signature affixed

Purchaser
Signed by «Purchaser1.Name»



..................................................................................................	..................................................................................................
Signature	Signature of witness


..................................................................................................	..................................................................................................
Date electronic signature affixed	Name of witness


.................................................................................................
Address of witness


.................................................................................................
Date electronic signature affixed
[image: ]
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Signed by «Purchaser2.Name»



..................................................................................................	..................................................................................................
Signature	Signature of witness


..................................................................................................	..................................................................................................
Date electronic signature affixed	Name of witness


.................................................................................................
Address of witness


.................................................................................................
Date electronic signature affixed
[image: ]
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Schedule 1:	Direct debit form



Schedule 2:	Vendor Termination Notice

Vendor Termination Notice

To:	NestCorp Pty Limited ACN 681 725 799 (NestDeposit) 
	53 Hume Street, Crows Nest NSW 2065
And also by email:	
Copy to:
Thirdi Crows Nest Lot B Pty Ltd ABN 56 663 888 275 (Vendor) hereby gives NestDeposit notice that:
1. under the contract for the sale and purchase of land dated                                            (Contract) and the NestDeposit Agreement entered into on or around the same date (NestDeposit Agreement), the Vendor agreed to sell and the Purchaser agreed to purchase the property known as «Address» NSW 2065, being proposed Lot «LotNumber» in the draft Strata Plan of proposed stratum of lot 30 in the draft stratum plan being a subdivision of folio identifier 3/1296669. (Property);
2. the Purchaser has failed to pay the Fixed Instalments of the Deposit on time and in accordance with clause 2(b) of the NestDeposit Agreement and the Vendor has given a Reminder Notice to the Purchaser;
3. the Vendor relies on clause 2(b) of the NestDeposit Agreement in relation to the Purchaser’s failure to rectify a breach specified in a Reminder Notice by paying the relevant Fixed Instalment within 4 weeks after service of a Reminder Notice; and
4. notice under clause 2(b) of the NestDeposit Agreement has been given to the Purchaser that the NestDeposit Agreement is terminated with immediate effect.

All terms italicised in this notice has the same meaning as that term in the NestDeposit Agreement.

Dated: 





Signed for and on behalf of the Vendor by 




Schedule 3:	Instalment Schedule

	
	Fixed Instalment
	Due Date

	First Fixed Instalment
	Amount equal to 1% of the Purchase Price
	Contract date

	Second Fixed Instalment
	Amount equal to 50% of the Deposit less the First Fixed Instalment 
	15 July 2028, or such Due Date as agreed by the Vendor or NestDeposit in writing prior to the Due Date

	Third Fixed Instalment
	Amount equal to 50% of the Deposit less any Optional Instalments paid by the Purchaser
	Completion
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